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Abstract: The U.S. and the E.U. share a common set of values but they have also different ways of addressing problems. Thus, if the U.S. focus is on what actually Cardinal Richelieu brought in world politics, the principle of state interest (raison d’Etat), Europe, in the construction of a union, appealed to the principle of public interest – a pillar which makes possible the transfer of power from national to community level and which has the particularity of unleashing the social energy, to raise enthusiasm. On the one hand we have a state interest, which has the quality of providing maximum efficiency to its structures in an immediate manner, and on the other hand, a public interest of an entity not yet completed, still in search of its identity, which is built step by step, but also discovered in dealing with concrete situations. Just as a man discovers himself only in contact with a number of obstacles, societies discover their identity by solving specific tasks and through the success which provides cohesion.
The present research aims at following a concrete situation, in order to show how adaptation occurs between the U.S. and the EU and how Europe reveals its identity.
There are different types of accommodations, but in this case it has a prominent information character. In the life of a nation, in the international community, there are many such moments.
The United States of America are able to access European banking information in a diversified manner but we will not refer here, for example, to police cooperation and to the EU-US agreement signed on 25 June 2003 and entered into force on 1 January 2010, regarding legal aid and the content of its Article 4, which states that the U.S. can access specific financial data from national authorities on request; it is the Terrorism Finance Tracking Program (TFTP) that we will refer to.
The program was launched on September 23, 2001, in the context of the September 11 attacks, through the signing by President Bush of Executive Order 13224, which delegated the U.S. Treasury Department in particular, in case of major emergencies, to obtain through administrative subpoenas data sets from networks through which the financial transactions are made, including the Society for Worldwide Interbank Financial Telecommunication (SWIFT).
SWIFT, a Belgium-based company set up in 1973, provides the network through which financial transactions are made. Currently, more than 9,000 banking and financial companies, in 209 countries, conduct transactions through this medium, about 80 % of world-wide transactions have the benefit of this logistic base.
The initial infrastructure allowed the U.S. to access the European SWIFT banking data as this information also existed in a server on the U.S. territory and the procedure to get hold of this information was that of administrative subpoenas. Through subpoenas, the U.S. government has the possibility to require a person to appear in court on a certain day, in order to testify or provide evidence. The person can be a U.S. citizen or another person who has not that status but operates in the U.S. Notonly individuals, as citizens, but also legal entities are included in this category. If the information is sought by using administrative subpoena, not only are there a number of associated repercussions on the person who does not comply, such as the refusal to grant a license or a similar administrative measure in a specific field, but also the agency, the institution that issued it, may resort, as a last option, to the court to enforce it, to contribute thus to obtaining the evidence needed.
But the fact that the U.S. get access to information held by SWIFT did not become public until 23 June 2006, when three articles simultaneously appeared in The New York Times, The Wall Street Journal and The Los Angeles Times”.
The EU’s reaction was intense, the Belgian data protection regulator (Belgian Data Protection Authority) and the European Parliament issuing resolutions that urged SWIFT to comply with EU regulations, especially when the transactions took place in Europe. However, from the central structures of the European Union two positions have emerged: on the one hand the European Commission and the Council were quite permissive about U.S. access to the European bank information and, on the other hand, the European Parliament demanded regulation in strict accordance with EU principles and showed great enthusiasm about this matter.
Once this mechanism of fight against financing terrorist activities was found, after talks on the subject, in June 2007SWIFT decided, with the approval of the Board of Directors, to change the messaging infrastructure by creating two operational centers in Europe, that should have the function of messaging and information storage of intra-European transactions. The new distributed architecture became operational in late 2009. The communications network was divided into two blocs: the European Zone, for countries in this area and the TransAtlantic Zone to handle the operations performed in the USA. The other states were automatically assigned to TransAtlantic Zone but they can, however, on request, be allocated to the European Zone. This new distributed architecture made it possible to maintain the information on intra-European bank transfers only on servers located here.
On July 13, 2009 the press revealed that the EU was to sign a SWIFT agreement, by which the U.S. could obtain further information on European transactions, considering that the new architecture in which the information was distributed was to become operational in late 2009. The Parliament, informed by public sources, demanded explanations on July 22 and the Justice Commissioner Jacques Barrot answered that the agreement would be an interim one, and that another one would be signed with the entry into force of thetreaty of Lisbon, when the Parliament gained the right to fully participate in the development of long-term agreements.
The Parliament played an active role in relation to this matter and adopted Resolution, of 17 September 2009, on the envisaged international agreement to make available to the United States Treasury Department financial payment messaging data to prevent and combat terrorism and
terrorist financing, in which European Parliament stated the reasons behind this Resolution and the principles with which the agreement must comply. Thus, since in order to successfully fight against
terrorism it is necessary to apply the principle of necessity and proportionality in the resource management, since security measures are taken by balancing them with the protection of fundamental rights and civil liberties and respecting the private data and personal life, since through the unrestricted access to information held by SWIFT, the USA can get a comprehensive view on the economic activities of individuals and countries, which can be used for economic and industrial espionage, the European Parliament asks that the information contained in the agreement should be required only to
combat terrorism while respecting the Council              Framework        Decision 2002/475/JHA of 13 June 2002 on combating terrorism , and should refer only to individuals and organizations recognized as such by the EU.
The agreement was signed on November 30, 2009 (the day before Parliament gained the decision-making power as regards the EU’s international agreements, the implementation of the Lisbon Treaty) and it was to take effect for nine months from February 1. However, the Parliament wished to postpone its enforcement until the February parliamentary session in which the agreement was to be voted, the MPs believing that they would otherwise be placed in a position to vote on an existing reality. Thus, a state of dissatisfaction arose among them with regard to the attitude and behavior of the Council:
–         Manfred Weber (EPP, DE) argued on the one hand that the Council is perceived as carrying out concrete things before consulting the Parliament, which lead to a feeling of irritation and frustration; on the other hand, one should apply European standards to European data. He also said that access to these data must take place in a limited way, by individual cases;
–         Martin Schulz (S&D, DE) expressed the view that the delay in submitting the agreement to the Parliament purportedly because translations have not yet been finished actually hides something else; he stated that it was necessary to ensure data protection, that people should have the right to go to court to defend themselves against the abuses of the state;
–         Guy Verhofstadt (ALDE, BE) considered that the document must comply with the conditions specified in Parliament Resolution of 17 September 2009;
–         Rebecca Harms (Greens / EFA, DE) appreciated that people wanted a parliamentary oversight of the issue under discussion and that they would not accept a violation of the fundamental rights, and that the Council’s forcing the implementation of the Agreement, without complying with certain steps, would be „a kamikaze action”;
–         Timothy Kirkhope (ECR, UK), while understanding the need to share information in order to prevent terrorism, which is important for ensuring the security of European citizens, although he was assured by U.S. government officials of the protective measures to be taken in accessing financial data, showed concern about the delay in consulting the Parliament and said that Parliament „must not be a retrospective tool” ;
–         Rui Tavares (GUE / NGL, PT) expressed indignation against the explanation given by the Council, that the delay in consulting the Parliament occurred because of the delay in the translation of the document and considers that a period of 5 years for keeping the information thus collected by   the American authorities is too
long;
–      Ehrenhauser Martin (NI, AT) said he was dissatisfied that this interim agreement seems to violate a number of civil rights and he thinks that the Council should be asked to comply with certain conditions .
On January 13, 2010, the interim agreement was published in the Official Journal (EU Official Journal) and on 25 January 2010, after several letters addressed by the President of Parliament, Jerzy Buzek, to the Council Presidency, the document was sent to the European Parliament for approval. On 1 February 2010 (before the parliamentary vote) it entered into force.
On February 4, a report was presented before the Civil Liberties Committee, rejecting the interim agreement. It was approved by 29 votes for to 23 against, one member being absent. Also, the Civil Liberties Committee asked the Council and the European Commission to start preparing a long term agreement in this matter, but subject to respecting the fundamental rights and the Treaty of Lisbon. Rapporteur Jeanine Hennis-Plasschaert (ALDE, NL) argued that there is a breach of data protection because the principle of proportionality and necessity is not functional. She also said that there is no time limit for storing data collected, that their access is not based on a judicial authorization, that the citizens’ rights to access their personal data to rectify them and to obtain redress in cases that violate some provisions are not properly defined; she also said that the conditions for the transfer of these data to third countries are not sufficiently well controlled and the maximum period of time to store the information is not sufficiently regulated.
For the same day of the vote in the Civil Liberties Committee, the European Commission representative – who was also General Director for Justice and Home Affairs, Jonathan Faull, had announced the publication of a new report on the SWIFT information transfer by the former judge in matters of counter-terrorism, Jean-Louis Bruguiere, the same person who prepared a favorable report for the transfer operation in 2009. Jean-Louis Bruguiere had been hired by the European Commission for a period  of two years to prepare two
reports
In the parliamentary session of February 11, 2010, rapporteur Jeanine Hennis-Plasschaert (ALDE, NL), also motivated by the attitude of the European Commission and of the Council towards the Parliament, in their attempt to promote in a forced manner the agreement on the transfer of financial information, as promoter of a strong Europe able to go shoulder to shoulder with the U.S. and understanding the need to transfer data , in the support of the report in Parliament about accessing SWIFT data, said that „If the U.S. Administration proposed to the U.S. Congress, something equivalent to this, namely to transfer to and store banking data of American citizens in a foreign power, we all know what U.S. Congress would say , don’t we?!” ; the Civil Liberties Committee report on the rejection of the interim agreement and on taking steps to develop another document in this field by the European Commission and the Council was approved in a general enthusiasm and applause, by 378 votes for and 198 against.
After this, the negotiations for a new agreement, with stronger security features started. The agreement was signed on June 28 by the 27 ministers, it was validated by the European Parliament and it entered into
force on 1 August 2010.
BIBLIOGRAPHY
1.    Agreement on mutual legal assistance between the European Union and the United States of America,EurLex:http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:181:0034:0042:EN:PDF .
1. Executive Order 13224, US Department of State: http://www.state.gov/s/ct/rls/other/des/ 122570.htm ;
2. Companyinformation,SWIFT:http://www.swift.com/aboutswift/company_information/index.page?lang=en
3. CRS Report for Congress, Federation of American Scientists: http://www.fas.org/sgp/crs/natsec/RL3 2880.pdf ;
4. Lichtblau, Eric and Risen, James. „Bank Data Is Sifted by U.S. in Secret to Block Terror”, The New York Times, 23                                 iunie,                            2006: http://www.nytimes.com/2006/06/23/w ashington/23intel.html? r=1&hp&ex= 1151121600&en=18f9ed2cf37511d5& ei=5094&partner=homepage ;
5. Simpson, Glenn R. „U.S. Treasury Tracks Financial Data In Secret Program”, The Wall Street Journal,23iunie, 2006 :http://online.wsj.com/article/SB115101 988281688182.html?mod=hps us pag eone ;
7.    Meyer, Josh and Miller, Greg. „Secret U.S. Program Tracks Global Bank Transfers”, The Los Angeles Times. 23 iunie , 2006 :http://www.commondreams.org/headli nes06/0623-06.htm ;
8.    European Parliament resolution of 17 September 2009 on the envisaged international agreement to make available to the United States Treasury Department      financial      payment
messaging data to prevent and combat terrorism and terrorist financing, European           Parliament:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2009-0016+0+DOC+XML+V0//EN ;
1. SWIFT – Software for use with SWIFT’s new distributed architecture now available, SWIFT: http://www.swift.com/ support/support news_archive/2009/software_da_availa ble.page ;
10.  Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, European Navigator – The hystory of a united Europe on Internet: http://www.ena.lu/council framework decision 2002 475 jha 13 june 2002 -2-10760 ;
11.  SWIFT: European Parliament to vote on interim agreement at February session, European Parliament: http://www.europarl.europa.eu/sides/ge tDoc.do?pubRef=-//EP//TEXT+IM-PRESS+20100119IPR67613+0+DOC+ XML+V0//EN ;
12.  SWIFT – Civil Liberties Committee recommends rejecting the agreement, European        Parliament: http://www.europarl.europa.eu/sides/ge tDoc.do?pubRef=-//EP//TEXT+IM-
PRESS+20100201IPR68323+0+DOC+ XML+V0//EN ;
13. Parliament examines SWIFT II agreement, European Parliament: http://www.europarl.europa.eu/sides/ge tDoc.do?pubRef=-//EP//TEXT+IM-PRESS+20100205BKG68527+0+DOC +XML+V0//EN ;
14. SWIFT interim agreement – Civil liberties Committee to vote on 4 February, European Parliament : http://www.europarl.europa.eu/sides/ge tDoc.do?pubRef=-//EP//TEXT+IM-PRESS+20100125IPR67943+0+DOC+ XML+V0//EN ;
15. Swift/data sharing – a look at its slow legislative death, European Parliament: http://www.europarl.europa.eu/sides/ge tDoc.do?pubRef=-//EP//TEXT+IM-PRESS+20100219STO69260+0+DOC +XML+V0//EN ;
16. EU Parliament rejects SWIFT deal: http://www.youtube.com/watch?v=Uj9 4UT2xOCM&feature=related ;
17. Acordul de transfer bancar SWIFT intre UE si SUA a intrat in vigoare, EuroActiv:
http://www.euractiv.ro/uniunea-europeana/ articles|displayArticle/articl eID 20754/Acordul-de-transfer-bancar-SWIFT-intre-UE-si-SUA-a-intrat-in-vi goare.html
[bookmark: _GoBack]
